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equipment at or by a major repair fa-
cility, shipyard, or field team, each 
with necessary equipment and per-
sonnel of requisite technical skill. It 
consists of providing evaluation or re-
pair beyond unit or organization capa-
bility. This maintenance consists of in-
specting, testing, calibrating, repair-
ing, overhauling, refurbishing, recondi-
tioning, and one-to-one replacing of 
any defective parts, components or as-
semblies. This includes modifications, 
enhancements, or upgrades that would 
result in improving only the reliability 
or maintainability of the commodity 
(e.g., an increased mean time between 
failure (MTBF)) and does not enhance 
the basic performance or capability of 
the defense article. 

[78 FR 40927, July 8, 2013] 

§ 120.39 Regular employee. 

(a) A regular employee means for 
purposes of this subchapter: 

(1) An individual permanently and di-
rectly employed by the company, or 

(2) An individual in a long term con-
tractual relationship with the company 
where the individual works at the com-
pany’s facilities, works under the com-
pany’s direction and control, works full 
time and exclusively for the company, 
and executes nondisclosure certifi-
cations for the company, and where the 
staffing agency that has seconded the 
individual has no role in the work the 
individual performs (other than pro-
viding that individual for that work) 
and the staffing agency would not have 
access to any controlled technology 
(other than where specifically author-
ized by a license). 

(b) [Reserved] 

[76 FR 28177, May 16, 2011] 

§ 120.40 Affiliate. 

An affiliate of a registrant is a person 
that directly, or indirectly through one 
or more intermediaries, controls, or is 
controlled by, or is under common con-
trol with, such registrant. 

NOTE TO § 120.40: For purposes of this sec-
tion, ‘‘control’’ means having the authority 
or ability to establish or direct the general 
policies or day-to-day operations of the firm. 
Control is rebuttably presumed to exist 
where there is ownership of 25 percent or 
more of the outstanding voting securities if 

no other person controls an equal or larger 
percentage. 

[78 FR 52686, Aug. 26, 2013] 

§ 120.41 Specially designed. 
(a) Except for commodities or soft-

ware described in paragraph (b) of this 
section, a commodity or software (see 
§ 121.8(f) of this subchapter) is specially 
designed if it: 

(1) As a result of development, has 
properties peculiarly responsible for 
achieving or exceeding the controlled 
performance levels, characteristics, or 
functions described in the relevant U.S. 
Munitions List paragraph; or 

(2) Is a part (see § 121.8(d) of this sub-
chapter), component (see § 121.8(b) of 
this subchapter), accessory (see 
§ 121.8(c) of this subchapter), attach-
ment (see § 121.8(c) of this subchapter), 
or software for use in or with a defense 
article. 

(b) For purposes of this subchapter, a 
part, component, accessory, attach-
ment, or software is not specially de-
signed if it: 

(1) Is subject to the EAR pursuant to 
a commodity jurisdiction determina-
tion; 

(2) Is, regardless of form or fit, a fas-
tener (e.g., screws, bolts, nuts, nut 
plates, studs, inserts, clips, rivets, 
pins), washer, spacer, insulator, grom-
met, bushing, spring, wire, or solder; 

(3) Has the same function, perform-
ance capabilities, and the same or 
‘‘equivalent’’ form and fit as a com-
modity or software used in or with a 
commodity that: 

(i) Is or was in production (i.e., not in 
development); and 

(ii) Is not enumerated on the U.S. 
Munitions List; 

(4) Was or is being developed with 
knowledge that it is or would be for use 
in or with both defense articles enu-
merated on the U.S. Munitions List 
and also commodities not on the U.S. 
Munitions List; or 

(5) Was or is being developed as a 
general purpose commodity or soft-
ware, i.e., with no knowledge for use in 
or with a particular commodity (e.g., a 
F/A–18 or HMMWV) or type of com-
modity (e.g., an aircraft or machine 
tool). 

NOTE TO PARAGRAPHS (a) AND (b): The term 
‘‘commodity’’ refers to any article, material, 
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